Council approved release of Confidential Report on May 8, 2017

April 20, 2017
North Vancouver City Hall
141 West 14th Street
North Vancouver, BC V7M 1H9
ATTENTION:

VIA EMAIL: ggusdal@cnv.org

Guy Gusdal, Manager, Bylaw Services

Dear Mr. Gusdal:
RE:

Business Licence Application 0026773
148 East 2nd, North Vancouver
LotusLand Cannabis Club

This firm is counsel to LotusLand Cannabis Club. This letter responds to your
recent correspondence. Please note that you have requested that a reconsideration
submission be made with a very short timeline. I am in the process of being
retained and am unable to provide a full and complete response by April 20, 2017.
Accordingly, please take the below as a general submission with further detailed
response to be provided in the near future. I request that my client be provided
until May 31, 2017 to make that detailed response.
Further, as my client is unable to fully and completely respond without
understanding the "case against" it, this letter also requests that you disclose the
March 22, 2017 report of the Manager, Bylaw Services and the Manager, Business
Services, that you indicate formed the basis for the Council's decision. This request
is made both as part of your duty of administrative fairness and under all
applicable access to information legislation.
In your letter you make reference to the allegedly unlawful status of medical
cannabis dispensaries. I can advise that my view is that the current government
regulations are constitutionally deficient and of no force and effect. The activities of
medical cannabis dispensaries provide patients with reasonable access to medical
cannabis consistent with the various decisions of the courts that have considered
this issue.
The courts have had occasion to consider the issue of access the medical cannabis
and a reasonable source of supply many times over the past two decades. The
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decisions are almost universally favourable to patients and their sources of supply.
It is my client’s position that the Canadian Charter of Rights and Freedoms protects
reasonable access by patients and therefore dispensaries as their source of supply.
Indeed, the most recent decision of the Federal Court in this area is a case called
Allard v. Canada (decided in March 2016) which included Justice Phelan
commenting on medical cannabis dispensaries and calling them the "heart of
access" to medical cannabis.
There is currently litigation ongoing in Federal Court Trial Division filed by a
medical cannabis dispensary seeking a declaration of invalidity of the CDSA and
the current medical exemption scheme due to violations of sections 7 and 15 of the
Canadian Charter of Rights and Freedoms. I am counsel to the Plaintiff in that
action and expect that LotusLand would have similar arguments should it be forced
to defend itself from any bylaw infractions or other action by the City.
History
Medical cannabis dispensaries, or “compassion clubs,” are organizations that exist
to provide access to medical cannabis to patients that consume it for the treatment
of the medical conditions and/or symptoms. These entities currently operate outside
the federal regulatory framework for medical cannabis (under the MMAR, the
initial regulatory scheme, or under the MMPR, the last regulatory scheme or the
ACMPR, the current system) though Licensed Producers under the MMPR and
ACMPR can be considered a form of dispensary that is restricted in its distribution
to mail order sales only.
Despite urging the federal government to regulate their operations for more than a
decade, all of the government regulations failed to do so. This omission has led to a
number of Charter-based constitutional challenges. The various regulatory schemes
have been found to arbitrarily restrict the supply options of medical cannabis
patients, in violation of section 7 of the Charter of Rights and Freedoms, in cases in
both the civil and criminal courts. Below I set out excerpts from the decisions with
the most relevance to the operation of dispensaries.
On July 31, 2000, the Ontario Court of Appeal confirmed the existence of a
constitutional right to consume cannabis as medicine. The government chose not to
appeal this decision and the Parker case became the seminal case on the
constitutional requirement that the government provide a means by which medical
cannabis users can be exempted from the operation of the criminal law. The
following excerpts from the decision outline the key components of the ruling:
a) The Liberty Interest
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Liberty includes the right to make decisions of fundamental personal
importance. Deprivation of this right must also accord with the principles of
fundamental justice. I have little difficulty in concluding that the choice of
medication to alleviate the effects of an illness with life-threatening
consequences is such a decision ... [This decision] is a right that Robins J.A.
ranked as "fundamental and deserving of the highest order of protection .... To
intrude into that decision-making process through the threat of criminal
prosecution is a serious deprivation of liberty (paragraphs 92 & 103).
b) The Security Interest
[Section 7] protects the right to make choices concerning one's own body and
control over one's physical and psychological integrity free from interference by
criminal prohibition. Preventing Parker from using marijuana to treat
his condition by threat of criminal prosecution constitutes an
interference with his physical and psychological integrity (paragraph
110).
d) Common Law Right of Access to Treatment
While there is obviously a difference between a right to refuse treatment and a
right to demand treatment, they can also be seen as two points on a continuum
rooted in the common-law right to self-determination with respect to medical
care. This includes the right to choose to select among alternative
forms of treatment...Some common-law support for access to drugs with a
therapeutic value can also be found in the defence of necessity...Permitting
access to medicine that may relieve debilitating symptoms of illness is
consistent with the common understanding about the purpose of
proper medical care (paragraphs 135,136 & 138).
e) Restricting Access to New Drugs
There may be circumstances in which the state interest in regulating
the use of new drugs prevails over the individual's interest in access.
This, however, is not one of those circumstances. The evidence
establishes that the danger from the use of the drug by a person such
as Parker for medical purposes is minimal compared to the benefit to
Parker and the danger to Parker's life and health without it. It may be
that the state is entitled to require the approval of the patient's choice by a
physician in much the same way that in Morgentaler, Beetz J. contemplated
that even if there was a right of access to abortion founded upon the right to
liberty, a second medical opinion as to the mother's health could be justified in
some circumstances (Wilson J. suggested the second trimester) because of the
state interest in the protection of the foetus. However, the current legal and
administrative structure completely deprives Parker of any choice, even with
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the approval of his physician (paragraph 161).
R. v. Parker (2000), 188 D.L.R. (4th) 385 (Ont. C.A.) (emphasis supplied).
Subsequent to Parker the government promulgated the MMAR.
Shortly after the MMAR were promulgated, the regulations became the subject of
litigation launched by a group of medical cannabis consumers. The newly-minted
MMAR were found to be constitutionally defective in Hitzig v. Canada, (2003),
171 C.C.C. (3d) 18 (Hitzig I) because they “fail[ed] to provide individuals who have
a serious medical need to use marijuana with a legal source and safe supply of their
medicine.”
Lederman, J’s decision in Hitzig I was upheld by a unanimous Ontario Court of
Appeal in Hitzig et al v. Canada (2003) 177 CCC (3d) 449 decided October 7, 2003
(Hitzig II). The overly restrictive scheme for accessing a legal supply of marijuana
set out in the MMAR were found to pose unconstitutional obstacles to medical users’
access to a legal source of supply. The Hitzig II court urged the government to, in
effect, regulate dispensaries:
[162] As the record makes clear, there are a number of people who
already have a source of marihuana and wish to engage in
compassionate supply of it to those in medical need. Indeed the
Government's case rested in large part on their existence. It argued
that they effectively serve as "unlicensed suppliers" for ATP holders.
It may be that not all of these people would satisfy the requirements to become
DPL holders set out in the MMAR. However, we are satisfied that, on this
record, enough would do so that taken together with existing DPL holders, the
DPL mechanism as modified could then provide a licit source of supply to ATP
holders. Once this modification is implemented, ATP holders would therefore
no longer need to access the black market to get the marihuana they need.
[173]...a central component of the Government's case is that there is an
established part of the black market, which has historically provided a safe
source of marihuana to those with the medical need for it, and that there is
therefore no supply issue. The Government says that these “unlicensed
suppliers” should continue to serve as the source of supply for those
with a medical exemption. Since our remedy in effect simply clears
the way for a licensing of these suppliers, the Government cannot be
heard to argue that our remedy is unworkable.
Hitzig II at 162, 173
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Instead of doing so, the government chose to re-enact, verbatim, the
unconstitutional restrictions on supply that had been stricken by the Court in
Hitzig II.
This prompted further litigation.
On January 10, 2008, the Federal Court Trial Decision issued its ruling in
Sfetkopoulos et.al. v. Attorney General of Canada, 2008 FC 33. The Federal
Court found the MMAR to be unconstitutional, agreeing that one of the restrictions
stricken by the Hitzig II Court and re-enacted verbatim by Health Canada (the 1:1
Ratio) should be declared constitutionally invalid and, again, be stricken:
Consequently, I have concluded that the restraint on access which subsection
41(b.1) provides [the 1:1 Ratio] is not in accordance with principles of
fundamental justice…It does not adequately respond to the concerns
motivating the Ontario Court of Appeal judgment in Hitzig…the only factor
which has changed since the Hitzig case arose is the advent of PPS as a
licensed dealer…In my view it is not tenable for the government,
consistently with the right established in other courts for qualified
medical users to have reasonable access to marihuana, to force them
either to buy from the government contractor, grow their own or be
limited to the unnecessarily restrictive system of designated
producers.”
Sfetkopoulos at paragraphs 10 and 25 (emphasis added).
This decision was upheld on appeal Canada (Attorney General) v Sfetkopoulos,
2008 FCA 233.
Subsequently, the British Columbia Supreme Court decided R v. Beren, 2009
BCSC 429, leave to appeal to the Supreme Court of Canada denied. This case
involved a producer for a medical cannabis dispensary located in Victoria, BC. In
the result, the Court determined that the government should have the opportunity
to amend its unconstitutional Regulatory Scheme to license medical cannabis
dispensaries:
[72]
Thus, the evidence in this trial demonstrates that the source,
the form, and the atmosphere in which cannabis is obtained, in all
probability increases the effectiveness of the substance. Barriers to
obtaining this type of cannabis, from a safe and supportive source
which the patient believes will provide effective pain relief,
contributes to the frustration of seriously ill patients. In the MMAR
regime, generally patients must spend months, if not years, persuading their
physicians of the benefits of cannabis for them, finding a specialist who is
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sympathetic to their perceived need for such unorthodox medication,
completing an application and finally, if successful, receiving cannabis from
the government. However, it is alleged, that this source lacks a supportive
network of belief in the efficacy of different strains, lacks the benefits of belief
in organic growing methods, and, perhaps most important, lacks a supportive
environment in using an unorthodox medication.
[115]
The trial court decision in Sfetkopoulos, affirmed by the federal Court
of Appeal in October 2008, dealt specifically with the issue of whether, given
the government supply as a third source of medical marihuana, the
restrictions created by the MMAR in ss. 41(b.1) and 54.1, pass constitutional
muster. The trial court’s decision was in relation to a judicial review of the
Minister's disallowance of an application by an organization, similar to a
compassion club, to produce medical marihuana for sale to more than two
applicants. The trial court found that the disallowance illustrated that those
specific provisions were unconstitutional.
[127]
Adopting the reasoning in Hitzig and Sfetkopoulos, further bolstered
by the evidence before this court, I find ss. 41(b.1) and 54.1 of the MMAR
contrary to s. 7 of the Charter.
[134]
Such regulation and licensing requires careful thought in
drafting. Consistent with the reasoning in Schachter v. Canada, [1992] 2
S.C.R. 679, 93 D.L.R. (4th) 1, these provisions, unduly restricting DPLs from
growing for more than one ATP or growing in concert with two other DPLs, are
hereby severed from the MMAR.
[135]
The government, in my view, will need time to put in place
appropriate monitoring and enforcement mechanisms in relation to
such compassion clubs. Thus, it is appropriate to stay the effect of
this declaration of invalidity for one year.
Beren at paragraphs 72, 115, 127, 134 and 135.
The government sought, unsuccessfully, to appeal Beren to the Supreme Court of
Canada.
Further, in the decision of the Federal Court in Allard v. Canada 2016 FC 236, the
Court held the MMPR regime to be unconstitutional because of barriers to access
the regime interposed between patients and a reasonable source of medicine. In
coming to his conclusion, Justice Phelan considered the role of medical cannabis
dispensaries (despite that dispensaries were not central to the claims raised in the
case) and called them the “heart of access” to medical cannabis (see paragraph 162).

April 20, 2017
Page 7 of 7

Further, the prohibition on accessing non-dried forms of medical cannabis was
stricken by in a per curiam decision of a unanimous Supreme Court of Canada in R
v. Smith [2015] 2 S.C.R. 602. The government’s response to that decision (issuing a
series of exemptions pursuant to s. 56 of the CDSA and codifying those exemptions
in the Access to Cannabis for Medical Purposes Regulation, which replaced the
MMPR) is insufficient and does not address the constitutional shortcomings
identified by the Court in Smith.
As I noted, the Allard decision is the most recent such case and the federal
government was given six months to remedy the constitutional shortcomings. It
implemented the ACMPR, which is essentially a blend of the two prior regimes.
Dispensaries continue to be unregulated at the federal level, though many
municipalities have enacted, or are considering, regulating dispensaries using
zoning and business bylaws. The clearest examples are Vancouver and Victoria, but
other local jurisdictions have also stepped in to fill the legislative void.
As you can see from this summary, the courts have repeated found that the Charter
is violated by unduly restrictive regulations that impede patient access to a supply
of medical cannabis and medicines derived from cannabis. The courts have also
repeatedly urged the government to expand its regulations to include dispensaries.
Because the government has, thus far, chosen not to do so, medical cannabis
dispensaries continue to, as they have for more than two decades, fill the supply
gaps created by the government’s unconstitutional programs and, as such, are a
vital component of providing patients with access to medicine.
I again urge the City to reconsider its position in this regard. Rather than depriving
its residents of an essential and Charter-protected right to reasonable access to
medical cannabis, the City could take a leadership role and implement sensible
regulations and/or issue my client a Temporary Use Permit or analogous permit to
allow its continued operation. My client stands ready to work with the City on this
matter.
Yours very truly,

Kirk Tousaw
Tousaw Law Corporation
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November 3, 2016

HAND-DELIVERED

Lotusland Cannabis Club
c/o Shane Escher and Jason Toback, owners
148 East 2nd Street
North Vancouver, BC V7M 1C3
Dear Sirs:
Re:

Sale or dispensing of Marijuana at your business located at 148 East 2nd Street
in the City of North Vancouver (Property legally described as Lot F, Block 141, District
Lot 274, Plan 17913 – Parcel ID # 007-241-330)

On November 2, 2016 at approximately 5:30pm City staff inspected your business at the above
noted location to determine if marijuana was being sold and/or dispensed in the business premises.
The inspection confirmed that marijuana was being sold and/or dispensed from your business
premises.
As the business owners, this letter is to advise that the retail dispensing or sale of medical marijuana
is not permitted by Health Canada. Furthermore, due to the federal regulations the City of North
Vancouver is precluded from issuing a business licence.
At 6:24 pm on November 2, 2016 the City of North Vancouver received an on-line Business Licence
application for a Retail Merchant business. Please be advised that the City has also not received
any permit applications or issued any permits for the tenant improvements that were constructed in
the business premises.
Please be advised that this Notice requires you to Cease and Desist the sale and/or dispensing of
marijuana immediately within your business premises at 148 East 2nd Street in the City of North
Vancouver. Failure to comply with this Notice may result in the City pursuing further enforcement
action.
Should you have any questions regarding this Notice, please contact me at 604.983.7307 or via email at ggusdal@cnv.org.
Sincerely,

Guy Gusdal
Manager, Bylaw Services
City of North Vancouver
cc

L. Orr, Manager, Business Services
Superintendent Chris Kennedy, Officer-In-Charge, North Vancouver RCMP Detachment
Property Owner: AMPCO Holdings Ltd., 7735 Thornhill Drive, Vancouver, BC., V5P 3T4
Document: 1461985-v1

November 28, 2016
VIA EMAIL universalpainter@hotmail.com
Jason Toback

Dear Applicant:
Re: Business License Application for LotusLand Cannabis Club at
148 East 2nd Street, North Vancouver
This letter is in respect of your application for a Business License received on
November 2, 2016 for LotusLand Cannabis Club. As a routine process, your
application has been referred to our Planning Division for reference to the Zoning
Bylaw. In this respect, your application to operate a marijuana retail store from these
premises has been rejected.
Marijuana is a federally-regulated substance and as such, the sale of the plant and its
derivatives must be licensed by Health Canada under the Access to Cannabis for
Medical Purposes Regulations (SOR/2016-230). Uses that are not compliant with
federal regulations cannot be permitted anywhere in the City of North Vancouver and so
I am unable to approve your Business License application.
To inquire about permitted uses in the City of North Vancouver, please contact
Community Development at 604-990-4220 or devel@cnv.org .
Yours truly,
Emily Macdonald
Planning Technician
Cc.

Guy Gusdal, Manager, Bylaw Services
Taryce Wong, Business License Inspector

Document: 1470045-v1

Photo’s of Product Display Cases in the LotusLand Cannabis Club Dispensary
Business at 148 East 2nd Street, North Vancouver, BC.

Picture #1 Store interior looking East

Picture #2 – Store interior looking West
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Picture # 3 - Appears to be packaged dried marijuana

Picture # 4 - Appears to be packaged dried marijuana
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Picture # 5 – other apparent marijuana/cannabis products

Picture # 6 – other apparent marijuana/cannabis products
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Picture # 7 - other apparent marijuana/cannabis products

Picture # 8 – other apparent marijuana/cannabis products
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Picture # 9 – other apparent marijuana/cannabis products

Picture # 10 – Label for what appears to be packaged dried marijuana
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Picture # 11 - Appears to be packaged dried marijuana

Picture # 12 – other apparent marijuana/cannabis products
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Picture # 13 - other apparent marijuana/cannabis products

Picture # 14 - other apparent marijuana/cannabis products
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Picture # 15 – other accessory products

Picture # 16 – other apparent marijuana/cannabis products
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Picture # 17 - Appears to be packaged dried marijuana

Picture # 18 – label of what appears to be packaged dried marijuana
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Picture # 19 – price list
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Picture # 20 – accessory products

Picture # 21 - Appears to be packaged dried marijuana
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