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ATTACHMENTS:
1.

Trans Mountain Expansion Project Ministerial Panel (TMX) Submissions of
District of West Vancouver and City of North Vancouver (City Docs #1450528).

PURPOSE:
The purpose of this report is to provide Council with the City's written submission to the
Trans Mountain Expansion Project Ministerial Panel.
BACKGROUND:
The City, as directed by Council in October 2014, participated as an intervener in the
National Energy Board (NEB) review of the Trans Mountain Expansion Project. The
City's participation in the process culminated in a final argument opposing the project
that was presented to the National Energy Board on January 25, 2016.
Ministerial Panel Submission
In early 2016 the Government of Canada established the Trans Mountain Expansion
Project Ministerial Panel with the objective to engage with indigenous groups and
communities to identify additional views that could be relevant to the Government's final
decision.
From July to September 2016, the Panel held 44 public meetings in Alberta and B.C.,
attended by over 2400 people. Throughout the consultation process, the Panel received
approximately 650 presentations, 34,000 completed online questionnaires, and 20,000
email submissions.
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On August 19, 2016, the Panel hosted a local government roundtable at North
Vancouver District Hall, where the City of North Vancouver and the District of West
Vancouver submitted a joint presentation expressing concerns with the proposed
project and environmental assessment process.
The City along with the District of West Vancouver have also submitted a written
document to the Ministerial Panel, drafted by Lidstone and Company (Attachment 1).
The joint submission summarizes areas of concern highlighted by the City and West
Vancouver at the August 19 meeting, particularly areas of concern the NEB did not
cover in its review, including the NEB review process, climate change and greenhouse
gas emissions, marine spill risk and emergency management.
Next Steps
The Ministerial Panel has now concluded its public sessions and online consultation.
The Panel is scheduled to provide a summary of its findings to the Minister of Natural
Resources no later than November 1, 2016. A Federal Cabinet decision on the Trans
Mountain Expansion Project is expected by December 2016.

RESPECTFULLY SUBMITTED:
Julie Lowry, MRM (PI.)
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Attachment #1
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1. Overview
1. These are the joint submissions of the District of West Vancouver (the "District") and the
City of North Vancouver (the "City") (together, the "Municipalities") to the Ministerial Panel
with respect to the Trans Mountain Pipeline ULC ("Trans Mountain" or the "proponent")
application for a Certificate of Public Convenience and Necessity and other relevant
approvals pursuant to the National Energy Board Act for the Trans Mountain Expansion
Project ("TMX" or the "Project").
2. On May 19, 2016, the National Energy Board ("NEB" or "Board") released its report
regarding the Project (the "Report"), recommending that Governor in Council ("GIC")
approve the Project subject to 157 conditions. The Government of Canada must now
determine whether the proposed Project is in the public interest and should proceed and, if
so, on what conditions.
3. The federal government has acknowledged that the National Energy Board assessment
process did not provide a complete and adequate basis upon which the GIC can decide to
approve the proposed Project. The purpose of this Ministerial Panel is to report to
government on what was not considered during the NEB process.
4. These submissions set out some of the matters that are of fundamental importance to the
Municipalities but that remain unaddressed or substantially unresolved by the NEB process.
The submissions will necessarily recount matters that were raised before the Board, but they
do so to demonstrate to this Panel—and to Governor in Council—how issues that are of
fundamental importance to the communities that would be affected by this Project were not
addressed or resolved by the NEB regulatory process.
5. In light of the significant outstanding issues that have not been meaningfully addressed in the
NEB process, the Municipalities advise this Panel and Governor in Council that the Project
cannot be determined to be in the public interest or safely approved based upon the
assessment and information available.
II. Position of District of West Vancouver and City of North Vancouver
6. The Municipalities are home to approximately 90,000 residents who live in the communities
along the shorelines that would be affected by the proposed Project. The Municipalities are
part of the group of ocean front communities that lie along the shores of Burrard Inlet, along
with Squamish and Tsleil-Waututh First Nations, the District of North Vancouver, and the
Cities of Port Moody, Burnaby and Vancouver. The population and economy of the
Municipalities are focused around their extensive shorelines, along which Project-related
tankers will travel and anchor in their journeys to and from the Westridge Marine Terminal.
Should the Project be approved, the Municipalities will be directly affected by the seven-fold
increase in Project-related marine shipping (from 5 to as many as 34 Aframax tankers per
month) of diluted bitumen.
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7. The elected governments of the Municipalities are tasked with representing the local public
interest, as well as ensuring that infrastructure and personnel levels are adequate, prepared
and in place to keep our communities safe. In this sense, the Municipalities occupy a dual
role in this sort of regulatory review: the Municipalities rely on senior governments and on
Canadian regulatory agencies to consider, attend to and protect the public interest, but the
Municipalities also bring the local expertise that is necessary to identifying and
understanding the real and specific ways in which a proposed Project such as this one would
affect human health and the environment.
8. The NEB process has failed the Municipalities on both fronts: it has not truly considered or
addressed the specific evidence that was put before the Board from professionals and experts
about how our communities would be impacted by the Project, and it has not shown us that
we can rely on our regulator in this instance to inquire into, understand and resolve matters
that are fundamental to protecting the public interest before allowing this Project to proceed.
9. The Municipalities acknowledge that the questions before the Board were difficult, and were
the subject of complex and contradictory evidence—the problem is, rather, that the Board did
not appear to meaningfully acknowledge that. On many important issues that required a true
evaluation and decision by the Board, the Board simply stated that it preferred the evidence
of Trans Mountain, without providing sufficient analysis or the basis for its conclusion that
the public relies upon. That does not provide the Municipalities with assurance or assistance.
As the people who must rely on our regulator to protect our safety and our interest, we are
left with no indication that this has been done.
10. Examples of some of the key issues that remain unaddressed and outstanding are:
a. Risk of major spill in Burrard Inlet: The Board refused to accord any significant
weight to the risk of a large bitumen spill in Burrard Inlet on the basis of its
determination that such an event is very unlikely and despite the recognized
significant environmental impacts of even a smaller spill. This ignores the reality for
the local population of living alongside a high consequence but low risk activity
daily, and into the foreseeable future. But from a more distilled regulatory
perspective, it also ignores best practices in risk assessment and the Board's own
stated principles.
b. Emergency preparedness to respond to any spill in Burrard Inlet: Despite first
hand evidence submitted on behalf of the Municipalities and other intervenors about
the breakdown and failures of the existing marine emergency response system in
Burrard Inlet that were revealed by the M/VMarathassa spill in April 2015, and
despite the Board's recognition that the current marine response system is not
currently adequate, the Board deferred to this same system in determining that the
Project may proceed in the public interest. Moreover, the Board relied heavily on the
promise of future consultation with local governments to improve emergency
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response, however, the Municipalities' experience of that consultation to date reveals
that there is no assurance that this consultation will lead to real improvements that are
responsive to the experience and expertise of local government emergency
responders.
Moreover, the Provincial Government has acknowledged that the current spill
response regime is inadequate to ensure the adequate safety of increased shipment of
diluted bitumen through Vancouver Harbour and beyond. However, despite taking
recent steps to seek to address deficiencies in the land based spill response regime,
the Province has not taken any similar steps with respect to marine spill response.
c. The daily operational impacts of the Project: Independent of any risk of accident is
the certainty of impacts that arise from the regular operations of the Project. These
include the cumulative impacts of smaller spills or releases from vessels, the air
quality impacts and noise and light pollution from terminal loading, anchoring and
marine shipping. The Board generally found that these impacts would not be
significant because these matters are subject to existing regulatory regimes. However
that avoids the fundamental question the Board must ask and answer in determining
whether the proposed Project is in the public interest: are the impacts to which the
community will be subject in the public interest?
We do know from the NEB report that the GHG emissions from the marine shipping
alone will be a "significant" effect of the Project. The NEB did not examine upstream
or downstream GHG emissions related to the production and consumption of the
petroleum the pipeline would be built to carry. These would be certain (i.e. not
accidental impacts of the Project) and very clearly dwarf the "significant" impacts of
the increased marine shipping the Project would induce. Environment Canada's
subsequent, "broader" review of GHG emissions associated with the project was itself
limited to upstream emissions. This continues to avoid the fundamental issue of
downstream combustion of the petroleum.
The Municipalities are invested in truly understanding and minimizing GHG
emissions that lead to climate change, as we are on the front lines of climate change,
dealing with changes in precipitation, flood events, and extreme weather events.
11. These issues that remain outstanding and unresolved by the NEB regulatory process must
also be understood in the context of the severe limitations of the process itself—including the
overly limited scope of the assessment (excluding the existing system, not examining the full
expansion contemplated by the Project, ignoring up and downstream GHG emissions induced
by the Project), and the inability to meaningfully test the evidence and resolve contradictions
in it.
12. The failure to include oral cross examination in the end foreshadowed the treatment by the
Board of key, complex and contradictory evidence that related to key issues of concern to
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local communities. Complexities and contradictions were essentially dismissed by the Board
in several key instances, with the Board merely asserting that it accepted the evidence of the
proponent or failing to acknowledge or assess the evidence submitted by reliable subjecti
matter experts without cause or explanation.
13. It is important to understand that the examination of the flaws in the regulatory assessment
and reporting with respect to this proposed Project go to the heart of the issue that is before
Governor in Council: can this Project be found to be in the public interest based on the
information and assessment available?
14. The resolution of the outstanding issues is essential to a determination of whether the Project
is in the public interest. The Municipalities therefore conclude that the Governor in Council
cannot safely approve the Project. To approve the Project on the basis of this flawed
regulatory process would place unacceptable risk and cost upon the Municipalities and other
communities.
15. As a result, the Municipalities submit that this Panel must advise Governor in Council:
a. The federal government cannot safely approve the proposed Project based upon the
information and assessment to date;
b. Since this Panel has no mandate to resolve or address complex issues of fact that are
of vital relevance to the Municipalities, the failings of the NEB process cannot be
remedied in reliance on this; and
c. Communities that will face daily impacts from the Project and live under real risk
from it do not approve of the Project based upon the information and assessment that
has been made available to them.
III. Flaws in Regulatory Process
A. Scope of Assessment
16. A fundamental flaw at the outset of the NEB regulatory process was the limited scope the
Board allowed for assessment.
For example, at pages 376-378 of its Report, the Board accepted without analysis and explanation Trans
Mountain's evidence regarding marine spill risk and response, despite detailed submissions from intervenors
regarding gaps in response capacity, including first-hand experience during the recent M/V Marathassa spill. At
page 169 of its Report, the Board found that Project-related marine vessels would be required to adhere to Port
Metro Vancouver's guidelines regarding noise and light pollution, but failed to address the concerns raised by the
District in its submissions to the Board that the current noise and light pollution is apparently occurring within the
guidelines of the Port, and is already impacting the well-being of residents. At page 336-337 and 392, the Board
deferred to the fact that there is an existing regulatory framework and competent authorities who are responsible for
marine oil spill preparedness and response rather than assessing the evidence put forward by intervenors regarding
the impacts of marine shipping operations and spills on air quality, including concerns regarding the suitability of
the current regime.
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17. The scope of the assessment excluded factors that will have a real impact on the
Municipalities, including:
a. An assessment of whether the proposed route is the optimal route and in the public
interest when compared with alternatives;
b. Taking into account the existing pipeline and marine shipping system to determine
the aggregate risk posed by the company's activities;
c. Assessing the potential impacts of the full capacity of diluted bitumen the system
would be built to transport; and
d. Considering the upstream and downstream GHG emissions associated with the
Project.
18. The Municipalities and other intervenors were given no opportunity to comment or provide
input into the scope of assessment, which was released by the Board on April 2, 2014 as a
List of Issues.2
19. A fundamental issue that was excluded from the scope of the assessment was a proper
assessment of whether the proposed route for the Project, through the most densely populated
corridor possible along the pipeline and marine shipping routes, is the best among
alternatives to be considered for further assessment. Instead, the assessment proceeded on the
unestablished premise that it is.
20. Furthermore, while the Board acknowledged the already high vessel traffic along the route
upon which the tankers would travel, it did not take the existing pipeline system (including
the existing marine shipping from that system) into account to assess the aggregate risk and
cumulative effect of the Project.
21. Petroleum is already being shipped by the proponent through the marine shipping route
adjacent to the Municipalities, however, the proponent's risk assessment did not take the
existing pipeline system and shipping into account. This is contrary to established spill risk
determination methodology. The coast of southern British Columbia is already recognized as
one of the two most likely areas for a major oil spill to occur in Canada, based on existing
shipping levels. Local residents need to understand the aggregate risk they face from the
proposed increase in bitumen transport the Project proposes, and prudent risk analysis
requires the regulator to consider aggregate risk posed by the system as a whole. An
understanding of the risk of the system as a whole is also necessary in order to make a
determination regarding whether the Project is in the public interest.3

This can be compared to the review of the Northern Gateway Project, where the Board solicited assistance from
intervenors in determining the issues to be included in the scope of the assessment: see National Energy Board,
Panel Letter and Procedural Direction for Panel Sessions (A25582)
3 District of West Vancouver, Final Argument in Chief (A75047') ("District Final Argument") at para. 16
2
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22. In the end, while on the one hand the assessment of the Project proceeded on the
unestablished premise that twinning (although greatly expanding) the existing system was the
appropriate approach, it refused to assess the aggregate impacts and risks that arise because
of twinning. To the communities that live along the shorelines that will experience these
aggregate impacts, this is a significant omission.
23. Nor did the assessment examine the true potential increase in diluted bitumen transport the
Municipalities might eventually face along their shorelines if the proposed Project is
approved now. The Board's regulatory review was restricted to the "applied for" capacity of
540,000 barrels a day, despite the fact that the new pipeline is designed to carry 780,000
barrels a day for which Trans Mountain may apply in the future. Due to the fact that the
increased throughput will not come within the definition of a designated project under the
Canadian Environmental Assessment Act, 2012 4, nor will it trigger a review under s. 52 of
the National Energy Board Act5, the Project will not be subject to additional review when
this full capacity is realized. As a result, the full operational impacts and risks that the
Municipalities will bear have not been and will not be assessed by the regulator. The NEB
has not addressed this.
24. Finally, the exclusion of environmental and socio-economic effects associated with upstream
activities, the development of oil sands, and the downstream use of oil transported by the
pipeline from consideration ignores the fact that the extraction, processing and burning of oil
transported by the Project will contribute to GHG emissions which will in turn contribute to
climate change and its associated effects. The Municipalities do not consider the proposed
pipeline and marine shipping in isolation from these atmospheric environmental effects,
which will be the inexorable result of the Project.
25. As noted by the District in its submissions to the Board, there is no natural or rational
distinction between the purpose of the Project and the means of carrying it out.6 The
purpose of the Project is to bring extracted bitumen from the oil sands in Alberta to market
for combustion. The pipeline and the marine tankers are the means of transporting it. The
atmospheric environmental effects of the Project will be adverse and serious, and will be
borne by present and future generations both locally and globally. However, these effects
were not considered by the Board in making its recommendation that the Project is in the
public interest. As set out below, this fundamental failure of the regulatory process is not
remedied by the developments which have occurred subsequent to the Board's
approval and it leaves local communities as well as the broader public interest at
considerable risk of certain harm.

4 See

CEAA, 2012, s. 2(1) and Regulations Designating Physical Activities, SOR/2012-147. The Minister may, by
order, designate a physical activity that is not prescribed by the regulation as a designated project pursuant to section
14(2) of the Act.
5 NEB Act, s. 52
6 District Final Argument at para. 7
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B. Procedural Limitations
26. Within the wrongfully constrained scope of the NEB's assessment, further significant
limitations prevented proper inquiry into or assessment of key issues.
27. One deeply troubling procedural issue arose from the Board's decision to exclude oral crossexamination from the hearing process. While the Board maintained that two rounds of
written information requests would be a sufficient replacement, the absence of crossexamination severely limited the ability of participants to test and clarify the evidence
submitted by Trans Mountain.
The opportunity to cross-examine witnesses who are under oath and are required to
answer the questions posed to them is fundamental to the truth-seeking process. As
the federal Department of Justice noted in its submissions to the Board on a related
motion, cross-examination will "assist in the determination of credibility, assigning
weight, and overall assessment of the evidentiary record. It has been termed "the
greatest legal engine ever invented for the discovery of truth."".7
ii.

The inability of interveners to cross-examine the proponent on the evidence it
submitted in support of its application was not remedied by the Information Request
process. Trans Mountain's responses to Information Requests were often too general
to be meaningful or informative, or failed to directly and fully respond to the
questions raised. The NEB granted only approximately 5% of the motions brought by
intervenors to compel the proponent to provide sufficient answers to the first round of
Information Requests, and then only 3% of the motions arising from the second
round. An analysis by the City of Bumaby has shown that of the numerous motions
filed by intervenors regarding issues of process and substance, only 11% were
granted, as opposed to 80% of the motions filed by Kinder Morgan.8

hi.

The Municipalities rely upon senior governments to monitor and regulate important
areas of public interest within their respective jurisdictions which will have
significant bearing on local governments and their inhabitants, and yet the NEB
refused 100% of the Province of British Columbia's requests to compel sufficient
answers from the proponent on fundamentally important issues such as:
a. the safety record and operating history of Trans Mountain and its parent company.
Kinder Morgan;
b. the strength of the proponent's current and proposed emergency response plans;
and

Department of Justice, Written Answer of the Attorney General of Canada re Notice of Constitutional Question
(A6139Q) at para. 16
8 City of Bumaby, "Graphic Summary of National Energy Board (NEB) Rulings - The First Year"
(httt)://www.bumabv.ca/Assets/TMEP/Graphic+Summarv+of+National+Energv+Board+Rulings++The+First+Year.pdf)

7
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c. the proponent's ability to respond effectively to spills.9
These are issues that directly affect the Municipalities and other local communities.
iv.

There were significant discrepancies between evidence produced by Trans Mountain
and that produced by experts on behalf of interveners on issues such as spill risk and
spill response capacity, but the lack of cross-examination prevented any meaningful
testing of the evidence.
Further—and of fundamental concern to the issues before this Panel and the
Governor in Council—-many of these discrepancies were not expressly
considered or resolved by the Board in its Report, leaving the Municipalities and
the larger public with many outstanding questions and concerns on issues
central to public safety.

v.

Although the NEB refused to allow cross-examination, oral evidence given by First
Nations was subject to cross-examination by Trans Mountain. In the Municipalities'
submission, it is inappropriate to subject the evidence of First Nations traditional
knowledge holders to cross-examination while not allowing for the cross-examination
of Trans Mountain's employees and experts.

vi.

The regulatory process selected by the Board for the TMX can be contrasted against
that of the Northern Gateway Project. In that case, the Board provided for
Information Requests as well as more than 90 days of oral cross-examination.10

28. The Municipalities and other interveners were also constrained in their participation by the
timelines imposed during the hearing process and the limited resources available for
participant funding. The Municipalities were provided no participant funding, yet in order to
protect the local public interest, inform the regulatory review of matters that are only or best
known to the local governments in which the Project will exist, and try to stay informed of
the matters and impacts that may affect their communities, the Municipalities have had to
dedicate significant staff and financial resources to participation in this NEB process.
Moreover, despite making these significant commitments, the process has not resolved the
issues or answered the questions the Municipalities brought to it.

9 Province of British Columbia, Notion of Motion #1 and Attachment (A3Y8R3. A3Y8R4); National Energy Board,
Ruling No. 33 and Appendix 1 (A4C4H5. A4C4H7)
10 Enbridge Northern Gateway Project Joint Review Panel, Previous Hearings and Transcripts
(http://gatewavpanel.review-examen.gc.ca/clf-nsi/pitcptngprcss/prvshrngtrnscrpt-eng.html#s3'): Ecojustice
"Environmental groups challenge tight timelines in National Energy Board review of Trans Mountain pipeline
expansion" (http://www.ecoiustice.ca/pressrelease/environmental-groups-challenge-tight-timelines-in-nationalenergv-board-review-of-trans-mountain-pipeline-expansior/)
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IV. Board's Recommended Conditions Exacerbate the Problem
29. Moreover, the Board's proposed Conditions exacerbate the problems articulated above rather
than remedying them.
30. In addition to the concerns noted above respecting the inability to test the evidence that was
submitted by Trans Mountain in an effort to resolving disputes on the face of the evidence,
many of the documents and plans relied on by the Board in its determination that the Project
is in the public interest have not yet been produced by Trans Mountain and will not be
subject to review or comment by municipalities or other intervenors.
31. Instead of weighing evidence, coming to a conclusion and recommending the imposition of
specific regulatory requirements to ensure public interest and safety, the Board in many cases
simply accepted the proponent's position (which generally minimized the concerns of
intervenors) and put in place requirements for filings in the future. Some are "for approval"
by the Board, and others aren't.
32. Where a filing is not "for approval" there is no provision for Board review and approval of
the adequacy of any filing. In neither case will these filings be subject to review or
comment by the governments of the local communities (or any other affected parties)
that have the benefit of the professional and local expertise to provide valuable insight
as to whether measures chosen by the proponent are adequate to meet the goals of
protection of human health and the environment.
33. In the Municipalities' submission, the Board has failed to discharge its regulatory
responsibilities by placing much of the discretion as to how key measures will be carried out
in the hands of the proponent, often with no express mechanism for oversight by the Board,
and without any provision for input to the Board from local governments and other experts
and knowledgeable stakeholders.
34. An example can be found in Condition 124 "Implementing improvements to Trans
Mountain's Emergency Management Plan". That condition states that the company must
file with the NEB a summary of its review of its Emergency Response Plans, which must
demonstrate an ability to prepare for, respond to, recover from and mitigate the potential
effects of emergencies of any type and in any geographic region or season.12 The goal of the
outcome is itself not controversial, however, how to achieve it (and therefore, whether it is
problem exists despite the Board's jurisdiction under National Energy Hoard Act R.S.C., 1985, c. N-7 National Energy Board Onshore Pipeline Regulations (SOR/99-294), s. 5. If Trans Mountain submits an emergency,
integrity or environmental management program plan as required by the Regulation that is inadequate on its face,
the Board may (under s. 5 of the Regulation) order amendments if the Board considers it necessary for safety or
environmental reasons or if it is in the public interest. However, there is no mechanism in legislation for the public
or local governments to provide representations to the Board on the adequacy of these plans after the public hearing
period for the TMX is closed. Nor is there a requirement in the legislation that the Board consider local government
input into the adequacy of these plans.
12 National Energy Board, Report (A77045) ("Board Report") at p. 479

11 This
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achieved) can be subject to a range of factors and measures. Despite that tremendous
potential for variability and outcome, Trans Mountain is not required to obtain Board
approval of the plans in order to fulfill this condition. Further, although Trans Mountain must
retain an "independent third party" to review the plans, there is no requirement that Trans
Mountain file the third-party report with the Board or comply with its recommendations.
Given the significant concerns raised by intervenors during this process with respect to Trans
Mountain's Emergency Response Plans, and the importance of those Plans in protecting the
safety of the public, the Municipalities submit that this Condition places too much discretion
in the hands of the proponent.
35. Similarly, Condition 90 "Consultation on improvements to Trans Mountain's
Emergency Management Program" requires Trans Mountain to file a plan for consultation
with government authorities, first responders, potentially affected Aboriginal groups and
affected landowners/tenants regarding its Emergency Management Program, including at the
Westridge Marine Terminal.13 However, the plan does not require Board approval. Further,
while the Board states in its Report that Trans Mountain will be required to incorporate the
results of its consultation into its Emergency Management Program14, the conditions actually
imposed by the Board only require Trans Mountain to file a summary of parties that were
consulted and how their comments and feedback were considered in improving the
Emergency Management Program (Condition 117).15 In short, despite acknowledging the
importance of meaningful consultation with local governments and other first responders, the
Board left it to the company to determine if, when and how it will consult with local
emergency response organizations about its emergency response plans, and what it will do
with the information it receives from those organizations—including if those organizations
determine that the plans are insufficient and leave the community at significant risk. It is also
important to note that Condition 90 does not mandate consultation with local governments or
other impacted parties with regards to marine spill response and planning beyond the
Westridge Marine Terminal.
36. The Municipalities are not assured by the inclusion of Condition 90, as Trans Mountain has
not shown a commitment to full and meaningful consultation with impacted parties. In June
2016 (after the issuance of the Board's report and recommendations), the Municipalities and
other stakeholders were invited to a workshop to allow Trans Mountain to consult on its
emergency management plans for current operations at the Westridge Marine Terminal.
However, participants were presented with the plans at the workshop and were expected to
provide feedback on the proposed plans immediately, without sufficient time to review the
plans and consult with their own expert staff members. While Condition 90 may not
currently bind Trans Mountain with respect to the emergency management plans for its
existing operations, this "consultation" violates the standard recommended by the
Board, which expressly contemplates notice of the matter in sufficient form and detail
to allow participants to prepare their views and a reasonable period for participants to
Report at p. 388
Report at p. 50
15 Board Report at p. 474
13 Board

14 Board
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prepare their views. 16 Instead, it ensures that the expertise and knowledge of local
emergency response organizations does not get adequately addressed in the plans,
which fundamentally undermines public and environmental safety.
37. And yet, the Board's regulatory model for emergency response and management is built on
this type of proponent discretion without any express provision for review by the Board,
much less the local governments that are in a position to inform the Board about
shortcomings (including serious ones) in the proponents' future filings.
V. Environmental and Socio-Economic Impacts of Marine Shipping
38. Due to their extensive shorelines and proximity to the marine shipping route, the
Municipalities and their residents must live with the operational impacts of the Projectrelated increase in marine shipping, including the effect of marine emissions on air quality
and human health and noise and light pollution, as well as the ongoing and increased risk
of an oil spill near their shores. Furthermore, should the ever present risk of oil spill be
realized—whether by small, medium or catastrophic spills—the actual impacts on the
Municipalities, their residents and their environments will be acutely felt, and will be
significant and potentially devastating.
39. In their submissions to the Board, the Municipalities and other interveners raised a number of
concerns regarding the environmental and socio-economic effects of Project-related marine
shipping, including the potential effects of accidents or malfunctions. These matters were
determined by the Board to be relevant to its consideration of the public interest under the
National Energy Board Act}1
40. While reliable evidence was submitted by numerous intervenors which contradicted the
evidence submitted by Trans Mountain on these points, there is little evidence in its Report
that the Board analyzed intervenor evidence and reconciled these discrepancies. Instead, as
set out in more detail below, when the evidence of Trans Mountain was preferred, which was
often, the Board gave little indication as to why. As a result, many questions have not been
addressed, despite the fact that they are crucial to understanding the true risks and impacts of
the Project, and the public is left without assurance from its regulator that its interests have
been protected.
41. In the Municipalities' submission, the evidence submitted by Trans Mountain regarding the
environmental and socio-economic impacts of increased marine shipping was insufficient to
allow the Board to safely recommend approval of the Project.

16 Board
17 Board

Report at p. 413
Report at pp.5-6
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A. Spill Risk Assessment and Modeling
42. While more will be said about the daily operational impacts of the expansion below (that is,
impacts that are entirely independent of risk of malfunction, but would arise instead from the
certainty of Project operations), the Board's assessment of the aggregate risk of a tanker spill
in Burrard Inlet is a subject of significant concern to the Municipalities that must live with
that risk.
43. Several intervenors, including the Municipalities, filed evidence and made submissions
regarding inadequacies in the spill risk assessments and modeling submitted by the
proponent. In their submissions to the Board, the Municipalities argued that Trans Mountain
did not properly assess the risk of a spill in Burrard Inlet.18
44. First, the Board required the proponent to submit an assessment of accidents and
malfunctions related to the increase in marine shipping activities, including an assessment of
credible worst-case spill scenarios at Westridge Marine Terminal and at representative
locations along the marine shipping routes.19 However, the proponent failed to provide a risk
assessment for a spill in Vancouver Harbour or English Bay, locations along the shipping
route which are adjacent to the most densely populated communities in British Columbia.
Trans Mountain's failure to assess and model spills at these locations fails to meet the
onus established by the Board that high consequence spills must be considered, even
if determined to be low probability.20 The exclusion of the Vancouver Harbour and
English Bay study segments from Trans Mountain's choice of spill locations does not
appear to be informed by the potential consequences of spills, but on the basis of
probability of an oil spill alone.21 As noted in their submissions to the Board, the
Municipalities and other communities surrounding Burrard Inlet have a number of
unique characteristics that make them particularly vulnerable to a marine oil spill,
including the density of population in close proximity to Burrard Inlet, the extensive
shoreline (including bays, inlets and stream mouths) and the marine-dependent
economic and recreational activities.22 By excluding the Vancouver Harbour and
English Bay study segments, Trans Mountain avoided the need to assess the impacts

Municipalities also note and rely on the submissions of the City of Vancouver on the issue of the credibility
and reliability of Trans Mountain's risk assessments: City of Vancouver, Written Argument (A75082) ("Vancouver
Written Argument") at pp. 94-136
19 National Energy Board letter to Trans Mountain, dated 10 September 2013 and attachment entitled "Filing
Requirements Related to the Potential Environmental and Socio-Economic Effects of Increased Marine Shipping
Activities" (A3K9II: A3K9I2) at p. 2 of attachment
20 City of Vancouver, Written Evidence, Appendix 22 - Written Evidence ofDavid Etkin (A4L/7Y0) ("Etkin
Report"); City of Vancouver, Written Evidence, Appendix 51 - Letter from Fraser Health and Vancouver Coastal
Health (A4L7L0) ("Health Authorities Letter")
21 City of Vancouver, Written Evidence, Appendix 3 - Fate and Effects of Oil Spills from the Trans Mountain
Expansion Project in Burrard Inlet and the Fraser River Estuary (A4L7W1) ("JWS Report") at p. 3
22 District Final Argument at para. 21
18 The
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of an oil spill on the Municipalities and other densely-populated communities
surrounding Burrard Inlet, including the City of Vancouver.23
ii.

The proponent also failed to put evidence before the Board regarding the potential
cumulative impact of smaller spills in Vancouver Harbour and English Bay. In the
District's submission to the Board, it noted that the perceived and actual risks of these
cumulative impacts to the local population are of vital importance to assessing overall
impact and merit of the proposed Project.24 Moreover, consideration of such
cumulative impacts is required both by CEAA, 2012 and by best practice in risk
assessment.25 However, the Board did not consider the impact, including the
cumulative impact, of smaller spills in the marine context.

iii.

The need for an assessment of spill risk and spill modeling in Burrard Inlet is
underscored by the fact that the likelihood of a spill in Burrard Inlet is high. A risk
assessment commissioned by Transport Canada to inform the report of the Tanker
Safety Expert Panel rated the entire Strait of Georgia, including the Vancouver
region, as "very high" on the Environmental Risk Index for crude oil spills within a
range of volumes from 10 m3 and 10,000 m3.26 With the increase in tanker traffic that
would result from future projects, including this proposed Project, the report found
the spill risk to be "very high" for all zones (nearshore, intermediate, and deep sea)
for 10,000 m3 spill volumes and greater. In addition, the proponent's own estimates of
the likelihood of a terminal spill or tanker spill over a 50 year period are 77% and
between 16-67%, respectively.27 These probabilities are high, even without
considering the fact that the 16% estimate has been shown to be an outlier and should
not be relied on as an accurate estimate of tanker spill risk.

45. While the proponent modeled a spill at the Westridge Marine Terminal in accordance with
the Board's direction, it determined a credible worst-case spill to be only 160 m3. As
explained by Nuka Research & Planning Group, LLC (who are recognized and experienced
international experts in marine environmental consulting and whose evidence was submitted
by Tsleil-Waututh Nation, the City of Vancouver and Tsawout First Nation), this volume is
not consistent with either information or analysis in the Project application itself, and is
fundamentally not credible. The expert evidence submitted by these intervenors shows that

23 Vancouver

Written Argument at para. 289
Final Argument at para. 55(3)
25 Trans Mountain, Trans Mountain Expansion Project, Volume 8C, Part 2 - TERMPOL 3.15 General Risk Analysis
and Intended Methods of Reducing Risks (A3S5F4. A3S5F6, A3S5F8) ("Trans Mountain TERMPOL Risk
Assessment"); CEAA, 2012, s. 19(l)(a); Etkin Report at p. 18
26 City of Vancouver, Written Evidence, Appendix 55 - WSP Canada (2014) Risk Assessment for Marine Spills in
Canadian Water (A4L7L4) at pp. 72-87 and appendices
27 Tsliel-Waututh Nation, Record of Written Evidence, Volume 5 - Assessment of Spill Risk for the Trans Mountain
Expansion Project, Drs. Thomas Gunton and Sean Broadbent (A4L6A6 ) ("Gunton Report") at pp. 15 and 61;
Vancouver Written Argument at paras. 368-370
24 District
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.
.
.
spill volumes ranging from 8,000 m at the Westridge Marine Terminal to 16,000 m at other
locations within Burrard Inlet were credible worst case scenarios.28
•

•

3

46. Apart from collisions between ferry and oil tanker vessels. Trans Mountain arbitrarily
dismissed all other possibilities for accidents, including any that may occur within Burrard
Inlet (apart from the Westridge Marine Terminal) or elsewhere along the tanker route. The
evidence submitted by intervenors showed that this amounts to unreasonably eliminating
much or even most of the risk of a spill occurring. Trans Mountain's assessment should have
been based on trajectory modeling results from several points along the tanker route in order
to obtain a true understanding of the risk of oiling.29
47. Experts retained by intervenors identified shortcomings in Trans Mountain's spill model
which have significant implications for oil spill trajectory modeling in Burrard Inlet. For
example, Genwest Systems Inc., experts commissioned by the City of Vancouver, the City of
Bumaby and the Tsleil-Waututh Nation, found that Trans Mountain's spill model does
not allow for refloating of oil, which is contradicted by experience with thousands of
real spills. In addition, the modeling conducted by Genwest demonstrated that oil spreads
quickly in the confined setting of Burrard Inlet and has the potential to spread throughout
Burrard Inlet, from Indian and Port Moody Arms to the Outer Harbour and beyond. The
modeling indicated that while the effect of a spill will depend on tidal currents, wind and
other factors, models of a spill in Burrard Inlet often result in significant oiling of beaches on
the north shore of the Inlet, thereby directly impacting the Municipalities.30
Very importantly, the expert evidence submitted by the intervenors (which was contrary
to the proponent's evidence) was consistent with the real life experience of the
Municipalities in being subject to and responding to the M/VMarathassa spill, as
described below.
48. In addition to the abovementioned limitations, the risk assessments that were prepared for the
Project suffer from a number of methodological flaws.
Expert evidence submitted by intervenors found that the proponent's spill risk
analysis met none of the seven best practice criteria for estimating spill rates
(transparency, reproducibility, clarity, reasonableness, reliability, validity and
stakeholder participation) and suffered from significant methodological flaws.31

City of Vancouver, Written Evidence, Appendix 68 -"Technical Analysis of Oil Spill Response Capabilities and
Limitations for Trans Mountain Expansion Project" Nuka Research and Planning, LLC (revised December 1, 2015)
(A74443) ("Nuka Report") at pp. 39-40
29 JWS Report at p. 4
30 City of Vancouver, Written Evidence, Appendix 56 - Genwest Systems Inc., Oil Spill Trajectory Modelling
Report in Burrard Inlet for the Trans Mountain Expansion Project (A4L7L5) at p. 1
31 Gunton Report at pp. ii-iii, viii

28
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ii.

Professor David Etkin, whose expert evidence was submitted on behalf of the City of
Vancouver, noted the following fundamental flaws in Trans Mountain's risk
assessment and concluded that the assessment significantly underestimates the real
risk of an oil spill:
a. A flaw of logic: by using only hazard probability, instead of risk (which
includes both hazard and consequences), to exclude Segments 2, 3 & 4 and to
exclude scenarios greater than 16% of cargo loss, the Trans Mountain/Det
Norske Veritas methodology failed to properly use their own definition of risk
in their risk assessment." [As Professor Etkin explains: "though they defined
risk properly in their risk analysis (Risk = Hazard x Consequence), they only
use probability of hazard to eliminate Segments 2, 3 & 4, and LPHC scenarios
larger than 15% of tanker capacity."]
b. Observational evidence shows that the full range of Low Probability / High
Consequence should be included in the oil spill risk analysis.
c. Theoretical considerations show that the full range of Low Probability High
•
•
.
.
.
. 3 9
Consequence should be included in the oil spill risk analysis.

iii.

Professor Etkin went on to explain that the "Titanic Mentality" the idea "that
failure is not possible because the system/ship/etc. has been designed so well"—is not
a supportable approach to robust and logical risk assessment. He explains that the
problem with relying exclusively upon historical data for risk analyses (particularly
data that are only a few decades in length) is that it excludes events that just have not
occurred yet. This can easily lead to a deeply flawed risk estimation.33

49. In addition to the failure to assess and model a spill in Burrard Inlet outside the Westridge
Marine Terminal, the proponent has provided no assessment that addresses risk to be borne
by the local population from systems vulnerabilities or failures. These are fundamentally
important to assessing actual risk of harm. The consequences of systems failures have been
seen in recent oil spills34, including the April 2015 oil spill in English Bay from the M/V
Marathassa.
50. In its Report, the Board acknowledged that Trans Mountain's risk assessment had been
criticized by several participants, including claims that the risk assessment should not be
relied upon and that the risk of a catastrophic spill is too great. However, the Board accepted
Trans Mountain's evidence that there are no proposed or widely accepted risk acceptance
criteria for marine oil spills.35 Further, while the Board acknowledged that a spill from a
tanker associated with the Project would result in significant adverse environmental and

32 Etkin

Report at p. 2
Etkin Report at p. 17
34 District Final Argument at para. 55(9)
33 Board Report at p. 377
j3
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socio-economic effects, it accepted Trans Mountain's argument that any large volume tanker
spill within Burrard Inlet was not a credible event that required consideration.36
51. As a result of the Board's determination that a large spill in Burrard Inlet is unlikely, and
despite acknowledging that such a spill would result in significant adverse environmental and
socio-economic effects, the Board gave little consideration to these effects in its overall
assessment of whether the Project is in the public interest.37 To the extent these effects were
considered, the Board found that "natural recovery of the impacted areas and species would
• •
•
• •
38
likely return most biological conditions to a state generally similar to pre-spill conditions."
It also found that the implementation of appropriate mitigation and compensation following a
spill would lessen the impacts over time.39
52. The Municipalities submit that in failing to give full consideration to the potential impacts of
a spill event in Burrard Inlet, the Board failed to follow its own direction that both
probability and consequence must be considered in risk assessment. Although the Board
acknowledges that risk tables (which illustrate the combination of probability of an incident
occurring and the anticipated consequences if such an incident does occur, and the magnitude
of the resulting risk) can contain considerable subjectivity, the risk table referenced in the
Board's own Report indicates that where the consequence of an incident is very high, the
magnitude of that risk must be considered to be at least medium to high, even where the
probability of the incident occurring is low.40
53. In sum, the Municipalities that live along Burrard Inlet are left with an assessment that;
a. did not consider a significant spill in Burrard Inlet outside the Westridge Marine
Terminal;
b. would not consider a spill larger than 160 m3 in Burrard Inlet even if limited to the
Westridge Marine Terminal;
c. even with a 160 m3 spill, acknowledges that there would be adverse and significant
impacts; and
d. will not ensure that local spill preparedness can respond to a larger spill—relying
instead on the fact that resources would have to be deployed from "around the world"
to respond in such an eventuality.
54. With respect, there was credible and expert evidence before the Board that a worst case spill
would involve volumes far larger than 160 m3, and would have devastating consequences for
the shoreline communities. It was the Board's responsibility to address that evidence, and it
had the opportunity to put the concerns of the public and the Municipalities at rest by an
analysis that addressed the evidence. However, essentially dismissing it on the basis solely
36 Board

Report at pp. 377-378
Report at p. 388
38 Board Report at p. 399
,9 Board Report at pp. 399-400
40 Board Report at p. 10
37 Board
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that such spill is of low probability does nothing to alleviate the concerns of the people who
face that risk.
B. Incident Response
55. The Municipalities lie directly on the route of the tankers proposed by the Project.
Moreover, they have first-hand experience in marine spill response in Burrard Inlet,
and they brought before the Board direct evidence of how good intentions are not
enough to protect the public or the environment: proper emergency planning requires
assured cooperation and coordination between the entities responsible for emergency
response in real time, when the emergency is happening.
56. In their submissions to the Board, the Municipalities raised a number of concerns regarding
the emergency response plans developed by Trans Mountain as well as the spill response
capacity of the proponent and other relevant agencies. These matters are of critical
importance to the Municipalities, as any delay or gaps in incident response have the potential
to exacerbate the adverse effects of an oil spill that are experienced by the Municipalities and
surrounding communities.
57. The Board stated in its Report that "the purpose of marine shipping risk assessments is
to inform marine shipping safety and spill response planning". Therefore, the
shortcomings in the Board's approach to shipping risk assessment flow through to
significantly impact the assessment (and reality) of spill response in Burrard Inlet.
58. Although the Board recognized that improvements are required to the proponent's
emergency response planning, it deferred to existing agencies and systems and to the
proponent's assurances that it would consult with local governments about emergency
response planning. However:
a. the Board had clear evidence before it that the existing emergency response systems
in Burrard Inlet are not sufficient to adequately respond to any significant spill (or
even a minor one, such as the M/VMarathassa spill); and
b. neither the evidence of consultation that was before the Board, nor the Municipalities'
experience with consultation with the proponent about emergency planning since the
Board's Report (as described above) provide assurance that the serious shortcomings
in emergency response will be resolved.
59. The Board had evidence before it regarding the real time insufficiencies of the existing
marine spill response regime, including the absence of a reporting requirement that
requires responsible parties to ensure immediate reporting to local governments and
First Nations affected by or at imminent risk of being affected by a spill. The experience

41

Board Report at p. 388
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of the Municipalities following the M/VMarathassa spill on April 8, 2015 demonstrates the
importance of this requirement:
a. North Shore Emergency Management office ("NSEM") which is the emergency
response management office for the District of West Vancouver and the City and
District of North Vancouver, was not contacted by West Coast Marine Response
Corporation ("WCMRC") to advise of the spill until approximately 14 hours after the
spill was detected.42
b. Once the spill was detected, response was delayed further; 18 hours after the spill was
reported, the source of the leak had still not been established.43 In addition, cleaning
of vessel hulls was delayed at various points during the response due to weather and
safety concerns despite fairly average weather conditions.44
c. NSEM and City of Vancouver representatives working at Vancouver Emergency
Operations Center made repeated requests to obtain information regarding the known
extent of the spilled material from the Incident Command Post, but none was
forthcoming.45
d. It was not until almost 22 hours after the spill was initially detected that the extent of
the spill was communicated to the local government emergency response organization
by the Coast Guard. This information indicated that the spill was approximately 500
m from the shoreline of West Vancouver. A North Shore Emergency Response
Center was established at that time. Shortly thereafter, oil was observed immediately
off of the West Vancouver shoreline.46
e. The Incident Command Post and NSEM had difficulty putting sufficient personnel in
place to prevent public access to oiled beaches.
f. A lack of human activities and habitat baseline data and clearly-defined end points for
spill clean-up hampered response efforts and remediation decisions.48 Despite the
requests of the Municipalities and other first responders, this information was not
included in Trans Mountain's emergency management plans.
g. There was a clear lack of planning regarding volunteer management, and no support
or resources were provided by Unified Command or the Responsible Party for dealing
with volunteers from the public.49
h. The Municipalities' experience during the incident is particularly concerning, given
the relatively small size of the spill. While the amount of oil actually released during
the incident remains unclear, it is estimated to have been approximately 2,800 L or
2.8 m3. A credible worst case spill scenario in the Central Harbour of 8,000 m3 would
be 2,500 times larger than the reported volume spilled by the M/V Marathassa while
'

42 District

of West Vancouver, Affidavit of Dorit Mason (A4L6L2) ("Affidavit of D. Mason") at para. 5.1
of Vancouver, Written Evidence (A4L7V8) at p. 38
44 City of Vancouver, Written Evidence at p. 37
45 Affidavit of D. Mason at para. 5.2
46 Affidavit ofD. Mason at paras. 5.2 and 5.3
47 Affidavit ofD. Mason at paras. 5.13 and 6.9
48
City of North Vancouver, Final Argument in Chief (A75033) ("City Final Argument") at para. 72; Health
Authorities Letter at p. 3
49 Affidavit ofD. Mason at para. 6.9(d)
43 City
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•
•
•
a credible
worst case scenario
spill
of 16,000 m 3 •in the Outer Harbour would be over
5,000 times larger.

60. The Municipalities' evidence was that the M/VMarathassa spill caused a very significant
draw on staff resources:
a. West Vancouver Chief Administrative Officer, Fire Chief and Information Officer
were all engaged at the North Shore Emergency Operations Center. Other municipal
staff were assessing beaches, responding to on-site media and supporting the
emergency response as required.50
b. Local governments were a primary source of information for the public regarding the
oil spill.51
c. The District implemented restrictions on water access, with police and other
• •
•
52
municipal
staff enforcing.
d. District of West Vancouver Fire representatives assessed the West Vancouver
•
•
•
shoreline
by fireboat with
the City
of Vancouver fire department.53
e. Staff were also located at the Incident Command Post in Port Metro Vancouver
offices for communication relating to critical response and clean-up activities. Over
the course of the response and clean up, this involved municipal management staff,
emergency management staff and environmental staff from West Vancouver and the
District and City of North Vancouver.54
f. District of West Vancouver staff installed signage from Park Royal to Lighthouse
Park to warn the public about the spill and keep the public away from beaches. The
City of North Vancouver also printed and set up signs. No support or resources were
provided by Unified Command or the Responsible Party to carry out this activity and
there was no coordinated messaging provided for what the signs should state.55
g. District of West Vancouver Bylaws, Police, Fire and Parks Department staff had to
patrol the beaches to ask the public to stay off the beach; Unified Command provided
insufficient personnel to patrol the large affected area.56
h. North Shore municipalities staff inspected beaches and at the request of Unified
Command went out in to the field with Shoreline Cleanup Assessment Techniques
("SCAT") teams.57
61. The evidence the Board had from the proponent relating to the serious issues raised by the
Municipalities and NSEM did not demonstrate rigour in setting out actual plans for spill
Affidavit of D. Mason at paras. 5.5 and 5.13
City of Vancouver, Written Evidence, Appendix 80 - "English Bay Oil Spill Dehrief and Tanker Scenario
Planning Workshop'" Nuka Research and Planning Group, LLC (A4L8E8) ("Nuka Spill Debrief) at pp. 4-5 and
Appendix A-8
32 Affidavit of D. Mason at para. 5.5
53 Affidavit ofD. Mason at paras. 5.10 - 5.11
54 Affidavit ofD. Mason at para. 5.12
55 Affidavit ofD. Mason at para. 6.9(a)
56 Affidavit ofD. Mason at para. 6.9(b)
57 Affidavit ofD. Mason at para. 6.9(c)
50
51
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response, including diluted bitumen recovery along local shorelines, recovery of submerged
or sunken bitumen, or oiled wildlife response.
62. In its final written argument, Trans Mountain submitted that it only has an emergency
response role if the spill originates from the Westridge Marine Terminal or a tanker that is
docked at the terminal. Once the tanker leaves the Terminal, the cargo falls under the
jurisdiction of the Canada Shipping Act, 2001 and associated marine transport regulations,
and other organizations such as WCMRC, Transport Canada, Environment Canada and the
Canadian Coast Guard are responsible. This submission:
CO

Failed to recognize the necessary roles of local governments in responding to a
marine spill, which was clearly demonstrated during the response to the M/V
Marathassa spill;
ii.

Ignored the real-time evidence of delays and lack of coordination between responding
agencies in the M/V Marathassa incident and states merely that the listed agencies
"will quickly take coordinated action to mitigate public and environmental
impacts."59 An important example of this lack of coordination continues today, as
Transport Canada continues to refuse the Municipalities and NSEM access to precise
calculations of the amount of oil that was released during the Marathassa incident
because this information was to be used for prosecution purposes. However, this fails
to recognize the importance of accurate information to response and other follow-up
activities; and

iii.

Ignored the proponent's responsibility to ensure sufficient and reliable emergency
response capacity is in place to respond to accidents or malfunctions from its own
transport operations, which had been recognized by the Board in condition #133.60

63. The Municipalities and other first responders were not privy to complete versions of Trans
Mountain's emergency response plans during the assessment of the Project and were not
consulted on their development. Despite requests by intervenors, including the Province of
British Columbia, the Board allowed Trans Mountain to withhold certain portions of its
emergency response plans for security reasons. In doing so, the Board failed to acknowledge
the importance of these plans to first responders who need access in order to understand the
risks posed by the Project and the ability to address these risks, a concern that was echoed by
the Province of British Columbia61 and other intervenors. It is also relevant to note that
following approval of the Project by the Board, the proponent released unredacted copies of
its emergency response plans to a number of parties, many of whom were not intervenors in
the Board's regulatory process. The provision of such fundamental information cannot be left
to the discretion of the proponent.
Mountain, Revised Final Written Argument (A4W6L8) ("TM Final Argument") at p. 173
Final Argument at p. 173
60 Board Report at p. 484
61 Province of British Columbia, Notion of Motion #1 and Attachment CA3Y8R3. A3Y8R4)
58 Trans
59 TM
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64. As noted by the City of Vancouver in its submissions to the Board, WCMRC and Trans
Mountain also failed to provide any plans for oil spill response along the shorelines of
Burrard Inlet.62 Similarly, while Trans Mountain asserted that WCRMC is developing a
geographic response plan for the Central Burrard Inlet, no such plan was available for review
by the Municipalities or other interested parties, including the Board. These plans are critical
in determining how to respond to an oil spill and must involve significant input from local
communities. Without this information, the Municipalities and other impacted parties are
unable to assess capacity to respond or effectiveness of any proposed response measures.
65. Beyond the lack of access to emergency response plans, the Municipalities also raised
concerns regarding the lack of information sharing and cooperation in spill response planning
and actual spill response between the Municipalities and NSEM on the one hand, and the
Canadian Coast Guard and WCMRC on the other. In the Municipalities' submission, it is
critical that the emergency management and response plans for the Project include a clear
role for local authorities and that local authorities are given prompt access to the information
necessary to respond to an incident when one occurs. In addition, given the limited resources
available to local governments, the Municipalities submitted that access to training and
resources is necessary to facilitate participation in spill planning and response. The
importance of infonnation-sharing and local government involvement in spill response was
demonstrated clearly during the response to the M/VMarathassa spill.
66. Even where response does occur, the Municipalities expressed concern to the Board that the
ability of the relevant parties to respond effectively may be overestimated.
a. As noted above, Nuka Research and Planning conducted a marine oil spill response
gap analysis, which models the impact of environmental conditions on marine oil
spill response, and a marine spill response capacity analysis, which estimates the total
capacity for mechanical recovery of major marine oil spills, both using various
locations in coastal Southern BC. Nuka summarized its key findings as follows:
i. There is no location along the Trans Mountain tanker route where on-water oil
spill response will always be possible.
ii. There may be times when on-water vessel operations are possible but poor
visibility - including darkness - precludes aerial reconnaissance, making it
very difficult to track and target oil for recovery.
iii. During the winter, response is not possible between 56% and 78% of the time
at sites along the Trans Mountain tanker route.
iv. If a spill occurs during a time when response gap conditions exist, the
unmitigated oil slick will remain in the environment until conditions improve.
If the response gap conditions extend for several days, there may not be any
opportunity for on-water recovery.
62 Vancouver

Written Argument at para. 484
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v. Lack of a response gap does not ensure that a response will occur, nor does it
guarantee that the response will be effective.63
b. For the Central Harbour area specifically, Nuka found that on water oil spill response
operations with aerial reconnaissance would be impeded or completely shut down due
to weather or environmental conditions, and in particular limitations on visibility, for
34% of the time during the summer months and for 57% of the time during the winter
months.64 Nuka also noted that while Trans Mountain submitted a partial response
gap analysis as part of the Application, it did not apply a standard methodology and
did not account for several important factors, such as visibility limits, interaction
among factors, and seasonal variability.65
c. To assess response capacity, Nuka modelled a series of hypothetical oil spills at five
locations along the Trans Mountain tanker route to estimate the total potential oil
recovery during the first 72 hours of the spill. Following its response capacity
analysis, Nuka concluded:
i. On-water oil spill recovery capacity is reduced during winter months by as
much as 50% compared to summer.
ii. If spill response were delayed for any reason - lags in detection, poor weather,
equipment malfunction - the total volume of oil recovered would decrease
significantly. A 48-hour delay in the modeled response to a 16,000 m3 Outer
Harbour spill would result in over 11,000 m3 of oil left in the environment.
iii. The modeled response capacity estimates do not consider the potential for
shoreline stranding [when oil remains on shorelines, limiting its ability to be
recovered through on-water response methods]. This may overestimate total
recovery at all sites, and most significantly in Burrard Inlet where models
show up to 90% of an oil spill stranding on the beaches.
iv. The spill response forces currently available in Southern B.C. have the
capacity to recover only 10-20% of a worst case oil spill under favourable
conditions.
v. Current response forces are clustered in the Vancouver Port area, which
reduces response capacity for other sites along the Trans Mountain tanker
route.
vi. Night operations require double the personnel and create significant safety
risks that may not be justified by the modest improvement to oil recovery
from 24-hour operations.
vii. Changes to diluted bitumen density and viscosity within the first few days of
the release may render oil spill response systems ineffective.66

53 Nuka

Report at p. vi
Report at p. iv
65 Nuka Report at p. iv
66 Nuka Report at p. iv
64 Nuka
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d. The Nuka Report emphasizes the importance of time, which was shown to be critical
in its analyses.67 Due to the progression of physical and chemical changes that occur
when oil escapes into a water body, oil spill response is a "race against the clock".68
The response capacity analysis demonstrates that recovery rates diminish over the
first 72 hours due to the spreading and weathering of the spilled oil; a delay of just 48
hours reduced modeled recovery by up to 80% in some scenarios.69 If an oil spill
occurred at the onset of a period of prolonged adverse conditions, it is possible that
the entire spill volume would remain unmitigated.70
e. The Washington State Department of Ecology also noted concerns with spill response
capacity for the Project. The Department found that Trans Mountain "provides too
few details about the response capability and access to the best achievable
technologies strategically pre-staged to respond immediately to vessel spills in
Canadian waters that could affect Washington waters."71
f. The City of Vancouver raised a number of concerns regarding the actual response
capacity of WCRMC and the Canadian Coast Guard. As noted above. Trans
Mountain has failed to present the Board and interveners with the evidence that is
required to demonstrate WCMRC response plans and capacity. Further, the evidence
filed by the Canadian Coast Guard, when considered with the evidence filed by other
intervenors, demonstrates that there are significant gaps in Canadian Coast Guard
contingency plans and no evidence at all of the capacity of the Canadian Coast Guard
to respond to an oil spill in Burrard Inlet.72
67. Trans Mountain's application also does not address the response issues that arose during the
M/VMarathassa spill, discussed above. In its application. Trans Mountain states that the
relevant organizations, including WCMRC and the Canadian Coast Guard "will quickly take
coordinated action to mitigate public and environmental impacts"73 resulting from a spill, but
fails to acknowledge the fact that these are the same organizations which were responsible
for response during the Marathassa incident.
68. The Canadian Coast Guard's review of the M/V Marathassa spill, filed with Trans
Mountain's reply evidence74, demonstrates that significant uncertainty regarding response
capacity remains following that incident. As noted by the Province of British Columbia in its
final argument, it is unclear from the report what portion of spilled oil was recovered.75 In the
Municipalities' submission, the report also provides insufficient information regarding the
Nuka Report at p. 106
Nuka Report at p. 106
69 Nuka Report at p. 106
70 Nuka Report at p. 106
71 Washington State Department of Ecology, Written Evidence (A401X6') at p. 10
72 Vancouver Written Argument at paras. 480 ff
73 TM Final Argument at p. 173
74 Trans Mountain Pipeline ULC, Reply Evidence, Appendix 62B, Marathassa Report (A72224) ("Marathassa
Report")
75 Province of British Columbia, Final Argument (A75025) ("Province Final Argument") at paras. 100-102
67

68
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fate of the oil which was not collected, information that is relevant for clean-up activities.
Finally, while the Coast Guard's report notes that the "nature and amount of fuel oil released
from the vessel will be the subject of further investigation by" Transport Canada76, Transport
Canada has refused to provide any information to the Municipalities regarding the mass
balance equation that it has been developing to determine the amount of oil that was actually
spilled during the incident. This information is critical to response and clean-up activities and
the Municipalities are concerned that similar information will be withheld in the event of
future spills.
69. No plans for responding to submerged or sunken oil were made available in the NEB
assessment. Expert evidence submitted on behalf of intervenors, including the City of
Vancouver, concludes that diluted bitumen may submerge quickly, within about 24 hours, in
fresh or brackish waters such as those in Burrard Inlet. If diluted bitumen submerges, if
becomes much more difficult to track and can disperse more widely. Submergence may
result in increased shoreline stranding and exposure to a wide variety of biological
communities.77
70. Finally, the proponent did not develop or present specific plans for coordinated oiled wildlife
response, or raise the issue at all in its Application. This is a significant shortcoming in light
of the potentially serious impacts of oiling on birds and wildlife; the likelihood that members
of the public including volunteers will interact with oiled wildlife, whether or not at the
direction of a formal agency; and the potential for contamination spread by oiled wildlife.78
71. In considering the acceptability of Trans Mountain's emergency response and preparedness
plans and capacity for terminal spills, the Board made a general finding that Trans Mountain
and other parties have provided sufficient information to inform the Board's views and
requirements regarding emergency preparedness and response planning at this stage of the
lifecycle regulatory process.79 In doing so, the Board rejected, without any real evidence of
analysis, the concerns of intervenors, including the Municipalities, the City of Vancouver and
the Province of British Columbia, that the evidence submitted was insufficient to inform the
Board and impacted parties about the proposed emergency preparedness and response
planning. This includes concerns regarding the unavailability of full emergency response
plans for review and comment by first responders.
72. The Board also acknowledged that it heard from many participants about ways in which
marine spill preparedness and response could be improved. However, noting that it that does
not have regulatory jurisdiction over marine emergency preparedness and response planning.
Report at p. 58
the JWS Report
78 See, for example, City of Vancouver, Written Evidence at pp. 69-73 citing Appendix 73 - Oiled Wildlife Trust &
Wildlife^!(fva«toge/Coleen Doucette, World Leading Wildlife Response Standards (A4L7V4) and Appendix 76 —
Written Evidence of Rob Dudgeon (A4L9F6); JWS Report; Squamish Nation, Evidence, 4 - Potential Effects of
Diluted Bitumen Spills on Salmonid Species (A4L7E7); City of Vancouver, Written Evidence, Appendix 81 Evidence of Jeremy Stone (A4L8E9)
79 Board Report at p.143
76 Marathassa

77 See
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the Board simply deferred to the existing regime, finding that there are competent authorities
responsible for the marine oil spill preparedness and response regime and that the regime is
functioning appropriately.80 In doing so, the Board failed to address the numerous concerns
raised by interveners regarding the existing regime and the response capacity of the relevant
organizations. In light of the concerns raised by intervenors, the Municipalities submit that
there was insufficient evidence before the Board for it to conclude that the regulatory regime
and the responsible organizations will protect the safety of the public.
73. In recommending approval of the Project, the Board also placed significant reliance on
voluntary commitments and future work to be done by Trans Mountain and other relevant
organizations that are not party to the application.
For example, the Board recognized the current and on-going work by WCMRC, the
Government of Canada and other parties related to spill response such as area
response planning, improved coastal mapping, development of geographic response
plans, and research regarding alternate response strategies like in-situ burning and use
of dispersants. The Board concluded that the current and ongoing work should further
contribute to appropriate marine spill response planning for the project.81
ii.

Further, although the Board recognized that "consultation and communication
between Trans Mountain and local governments, emergency response organizations
and first responders is needed" and that it "must be transparent, genuine, ongoing,
structured, collaborative and respectful",82 the Board was satisfied with Trans
Mountain's commitment to engage first responders and ensure that they have
adequate training. As a result, the Board imposed Condition 90 which requires Trans
Mountain to submit a consultation plan for the review of its Emergency Response
Plan. However, as discussed above, the Board left it to Trans Mountain to determine
if, when and how it will consult with local emergency response organizations about
its emergency response plans, and what it will do with the information it receives
from those organizations—including if those organizations detennine that the plans
are insufficient and leave the community at significant risk. This condition also does
not address funding or require the provision of training, the participation of local
governments and other first responders at Incident Command Post, or the
establishment of mutually agreed upon clean-up endpoints.

74. Due to its acceptance of Trans Mountain's evidence regarding worst-cast spill scenarios in
Burrard Inlet and English Bay, the Board gave little weight to the potential effects associated
with such a scenario or the response capacity analysis in the Nuka report, discussed above.83

80

Board Report at p. 387
Board Report at p. 388
82 Board Report at p. 156
83 Board Report at p. 388
81
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75. The Board accepted evidence from Trans Mountain that a complete loss of a tanker's cargo is
not a likely scenario but that if such an event were to occur, the Canadian Coast Guard and
WRMRC would have the ability to mobilize resources (from around the world, if necessary)
to respond to a spill that is larger than the credible worst-case scenario.84 However, in
coming to this conclusion, the Board failed to address the City of Vancouver's submission
that external resources may not be readily available, if at all.85
76. Finally, despite the extensive evidence submitted by intervenors regarding their experience
during the M/VMarathassa spill, the Board only referred to the spill once in its Report
(referring to the City of Vancouver's submissions regarding the impact on municipal staff
and resources).86 In the Municipalities' submission, the experience of first responders during
the very recent Marathassa spill is highly relevant to the Board's assessment of the safety of
the Project and effectiveness and efficiency of spill response. As discussed above, the
incident involves the same shipping route and many of the same organizations that will be
responsible for responding to a Project-related tanker spill. It demonstrates that many factors
can interfere with spill response and that even a small spill can result in significant impacts to
local communities. In short, the Marathassa spill was a "real life gap analysis" that
demonstrated significant systemic problems, even in responding to a relatively small
spill.
77. In its review of the spill response capacity for the Project, the Board often referred to the fact
that it does not have regulatory oversight over marine shipping. However, a full and frank
review of all of the evidence regarding the appropriateness of the existing regime and
the ability of the relevant organizations to plan for and respond to a marine spill was
needed in order to make a determination about whether the Project is in the public
interest, as was acknowledged by the Board when it scoped the assessment. The
Municipalities are not assured by the Board's review and submit that the record shows that
significant shortfalls in emergency planning and preparedness and emergency response
capacity remain.
78. In the end, it is the local population and environment that will suffer the harm of any shortfall
in emergency planning and preparedness and response capacity. As a result of their ongoing
concerns, the Municipalities submit that it is not safe to approve the Project based on the
information and assessment available. Furthermore, as submitted below, the provincial
government's recent actions toward improving land based spill response in British Columbia
do not address these fundamental issues with respect to marine spill response.

84

Board Report at p. 388
Vancouver Written Argument at pp. 173-175
86
Board Report at p. 258
85
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C. Human Health and Weil-Being
79. The Municipalities and other interveners also raised concerns regarding the impacts of
increased shipping on human health and well-being, which will arise as a result of normal
operations as well as in the case of a spill.
80. The Municipalities rely upon the government bodies that have jurisdiction and expertise in
air quality to assess the potential air quality impacts of the Project on the Municipalities and
their residents. In its submissions to the Board, the Municipalities adopted the evidence
submitted by Fraser Health and Vancouver Coastal Health (the "Health Authorities"),
Environment Canada, and the Lower Fraser Valley Air Quality Coordinating Committee
("LFVAQCC") (with representatives from Metro Vancouver, the Fraser Valley Regional
District and other agencies in Canada and Washington), which demonstrated;
It is not safe or in the public interest to approve the additional marine shipping
activities associated with the Project based upon the evidence that was before the
Board, which revealed that the proponent underestimated NOx, VOC, particulate
matter from the Project.87 Additionally, marine emissions are predicted to increase
significantly as a result of the Project. 8 Increases in these emissions risk significant
adverse health impacts for local residents.
ii.

The proponent's conclusion that project emissions will be within ambient air quality
standards for the local study area may not be accurate.89

hi.

Marine emissions from the Project will occur in a densely-populated airshed that is
considered sensitive by the NEB. As the Board acknowledged in a previous project
review, the airshed has a limited capacity to accommodate additional pollutants.90

iv.

The time in port for Project tankers—and therefore, importantly, emissions from
engines—is much higher than the proponent has estimated in its application.91

81. The Municipalities also relied on the evidence of the Health Authorities regarding the ability
of the proponent and other relevant organizations to respond to a spill from a public health
perspective. The health authorities expressed significant concerns regarding spill response
and emergency management, noting, for example, that access to proper resources and
equipment may not be available to assess and monitor health impacts and protect the safety

87 Environment

Canada, Written Evidence (A4L8Y6) at pp. 86-87 and 89-95; Metro Vancouver, Written Evidence
(A4L7Y3) at pp. 29, 31, 39
Trans Mountain, Marine Air Quality and Greenhouse Gas Marine Transportation Technical Report, Supplemental
Report, Part 1 (A3Y1G0) at p. 33
89
Environment Canada, Written Evidence at p. 105
90 Environment Canada, Written Evidence at pp. 83, 85
91 Environment Canada, Written Evidence at pp. 88, 94, 102,104
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of first responders and the general public. The Municipalities echoed Metro Vancouver's
requests for additional conditions respecting air quality, including requirements for additional
monitoring stations.93
82. Despite the extensive submissions by intervenors on the air quality impacts of Project related
shipping operations and spills, the Board failed to exercise its regulatory role:
a. Impacts from shipping operations'. Despite the proponent's own evidence that the
total predicted annual combustion emissions from Project-related marine would
increase by up to 7 % annually, the Board's essential conclusion was that there is an
existing air quality regulatory regime in place and tanker operators would be required
to comply.94 The Board did not explicitly consider whether this existing regulatory
regime is appropriate or whether it sets limits that adequately protect the public
interest. This was despite evidence from agencies that have jurisdiction under that
regulatory regime that were expressing concern about the impacts of emissions.
b. Impacts from spills: The Board noted that health impacts would occur as a result of
spills of all sizes, but particularly as a result of large spills; however, it found that a
large spill in Burrard Inlet is unlikely.95 It also referred to the fact that there is an
existing regulatory framework and competent authorities are responsible for marine
oil spill preparedness and response.96 Again, the Board did not explicitly consider
whether this existing regulatory regime is adequate or whether it sets limits that
adequately protect the public interest despite evidence of concern from agencies
operating within that regulatory regime.
83. In addition to the air and atmospheric emissions that will be emitted from the marine
shipping operations of the Project, the Municipalities also raised concerns regarding the
excessive light and noise pollution that would arise. In the Municipalities' submission, the
increases in noise and light pollution and potential impact of these nuisances on wildlife and
neighbouring residential areas were not adequately addressed by Trans Mountain in its
application.
The increased marine shipping traffic will result in a near seven-fold increase in
Project-related tankers in Burrard Inlet, including extending the anchorage area of the
tankers waiting to load at Westridge Marine Terminal. The increase in marine traffic
will bring increased noise, air and sound pollution to the shores of the Municipalities
and other local communities. Despite the increased impacts this will bring to local
residents, the proponent refused to conduct visual modelling of Project-related
92 City of Vancouver, Written Evidence, Appendix 50 - Vancouver Coastal Health and Fraser Health Authority,
"Guidance to Metro Vancouver and Fraser Valley Municipalities to Assist in Reviewing the Trans Mountain
Pipeline Expansion Project from a Public Health Perspective" (A4L7K9) at p. 13; Health Authorities Letter at p. 2
93 District Final Argument, Appendix B, pp. iv - v
94 Board Report at pp. 336-337
95 Board Report at p. 404
96 Board Report at p. 392
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tankers at anchorages or multiple points along the shipping route within Burrard Inlet
"as Project-related tankers are one of many kinds of vessels that may be anchored or
in transit at any given time."97
Local residents submitted evidence regarding their experience of the current noise, air
and light pollution from tankers waiting to dock at Westridge Marine Terminal. This
evidence is directly relevant to the increased impacts residents of West Vancouver
will face from the increased tanker traffic associated with the proposed Project, and
indicates that noise and light emissions from anchored tankers is on-going 24 hours a
day and disrupts sleep and peaceful enjoyment of property.98

ii.

84. In its submissions to the Board, the District requested that Trans Mountain be required to
submit visual modeling of light emissions and exhaust, as well as pre-construction light and
noise management plans, including for vessels waiting in Burrard Inlet to dock at Westridge
Marine Terminal.99
85. With respect to the numerous concerns raised by intervenors regarding the impacts of light
and noise pollution, the Board found that Project-related marine vessels would be required to
adhere to Port Metro Vancouver's guidelines regarding noise and light pollution while at
anchor within the Port's jurisdiction.100 However, this does not address the concerns raised
by the District in its submissions to the Board that the current noise and light pollution
is apparently occurring within the guidelines of the Port, and is already impacting the
well-being of residents.101 There is no indication that these practices will be reduced or
Trans Mountain, Response to District of West Vancouver IRNo. 2.12 (A4H8Q8)
North Shore NOPE, Written Evidence of Chloe Hartley (A4L5Y6) at pp. 2-6; Appendix A-7; Village of Belcarra,
Written Submission (A4L5G5) at p. 1
99 District Final Argument, Appendix B, p. x
Board Report at p. 169
101
Transport Canada, TERMPOL Review Process Report on the Trans Mountain Expansion Project, Link 2 - Port
Metro Vancouver Port Information Guide (A4F8Z7) at pp. 111-112;
97

98

"All vessels, while at anchor, should minimize noise levels and light usage in consideration of local
residents.
The following guidelines apply to all vessels anchoring within the Authority's jurisdiction.
Noise:
•
•
•

Generator usage should be reduced to the minimum required generator(s) to operate essential services
and systems;
External doors and hatches to machinery spaces must be kept closed...;
Power tools and chipping hammers usage must be kept to a minimum and is not permitted on deck
between sunset and sunrise...

Lights
•
•

Deck lights must be kept to a minimum consistent with the safety and security of the vessel, and;
Lighting...must be aimed downward, and not outward or toward the shore."
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modified with the increased tanker traffic. Rather, these impacts will be increased.
Further, while the Board required Trans Mountain to establish a light emissions plan for the
Westridge Marine Terminal (Condition 82), this plan does not address light emissions from
Project-related tankers anchored in Burrard Inlet.
86. In the Municipalities' submission, the failure to fully consider the increase in light and noise
pollution that will arise as a result of the increase in shipping misses the fundamental point at
issue in this regulatory review—that the proposed Project will increase the marine traffic in
Burrard Inlet, and it will increase the impacts and risks of that traffic in a way that is specific
to the proposed Project. Moreover, as a matter of law, the Board was required to assess the
cumulative impacts of the proposed Project. In the Municipalities' submission, the Board
cannot reasonably find that this does not require assessment of the visual and auditory
impacts of the increased number of tankers anchored and in transit, particularly in a denselypopulated area, even if those matters come within the regulatory jurisdiction of another
entity.
87. Overall, the Municipalities submit that the Board failed to adequately consider the impacts of
the Project on the health and well-being of residents in communities surrounding Burrard
Inlet.
VI. GHG Emissions
88. Local governments are on the front-lines of climate change due to the real and significant
impacts on their environments, infrastructure and economies. As a recent report
commissioned and supported by the federal government (Natural Resources Canada) among
others demonstrates, local governments are recognized to suffer significant operational and
infrastructure impacts from climate change.102
89. The Municipalities are particularly vulnerable to the effects of climate change due to their
highly developed and densely-populated waterfront areas which are vulnerable to flooding
resulting from rises in sea levels, as well as their susceptibility to the increased frequency and
severity of extreme weather and changing precipitation. In addition to infrastructure damage,
the environment and residents of the Municipalities are susceptible to the effects of changing
precipitation patterns, which result in drier summer periods (droughts, reductions in drinking
water, increased incidences of heat-related mortality and morbidity) and wetter winter
103
periods (increased flooding and sewer backup).
90. Despite these real and serious impacts, the NEB did not examine upstream or downstream
GHG emissions related to the production and consumption of the petroleum the pipeline

102
Paying for Urban Infrastructure Adaptation in Canada, June 2015, Adaptation to Climate Change Team, Simon
Fraser University ('http://act-adapt.org/paving-for-urban-infrastructure-adaptation-in-canada-an-analvsis-of-existingand-notential-economic-instruments-for-Iocal-gove/)
103
City Final Argument at para. 135; District Final Argument at para. 37
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would be built to carry. As a result, the risks and burdens imposed on local communities as a
result of the Project were not fully considered by the Board.
91. It should be noted that the Board did find that GHG emissions from Project-related marine
vessels alone (independent of the upstream and downstream GHG emissions associated with
the project) are likely to be significant, noting that there are no standards or requirements for
marine GHG emissions in Canada:
"The Board finds that greenhouse gas emissions from Project-related marine
vessels would likely be significant. Given that there are no regulatory reporting
thresholds or specific requirements for marine greenhouse gas emissions in
Canada, and that the modelled emissions would result in measurable per cent
increases, the magnitude of these emissions is high. While the Board understands
that emissions from Project-related marine vessels would be a small percentage
relative to Canadian greenhouse gas emissions, the Board finds the greenhouse
gas emissions from Project-related marine vessels are likely to be significant."
(emphasis in NEB report) 104
92. The Government of Canada has acknowledged that a review of the greenhouse gas emissions
released as a result of upstream production associated with the Project is necessary to inform
the Governor in Council's decision regarding the Project105 and has published the draft
"Review of Related Upstream Greenhouse Gas Emissions Estimates".106 However, the
Review does not address the downstream combustion of the petroleum that the pipeline
would be built to transport and sell. In the Municipalities' submission, a review of the
downstream effects is necessary to inform the Governor in Council's decision, as these
effects are critical to understanding the true impacts of the Project locally, nationally and
globally.
93. Insofar as the Government of Canada's GHG Report does look at upstream effects, its
evaluation is based upon the assumption that if the petroleum is not produced in Canada, it
will be produced elsewhere.107 As a result, the report does not consider the total upstream
GHG impact of the Project. In the Municipalities' submission, this sort of approach is
contrary to the international cooperation necessary to reduce global GHG emissions (which is
necessary to mitigate local impacts of these emissions), and is counter to the pledge Canada
has made to the international community to reduce emissions. While the GHG Review
acknowledges that pledge, it does not determine whether permitting the upstream GHG
emissions associated with the proposed Project is compatible with it. 108 Given that Canada's
104

Board Report at pp. 16-17
Government of Canada, "Government of Canada Receives National Energy Board Report on the Trans Mountain
Expansion Project", May 19, 2016 (http://news.gc.ca/web/article-en.do?nid=1068499)
106
Environment and Climate Change Canada, "Review of Related Upstream Greenhouse Gas Emissions Estimates
Draft for Public Comments - May 19, 2016" Chttp^/www.ceaa-acee.gc.ca/OSO/documenteng.cfm?document=l 14550) ("GHG Report")
GHG Report at pp. 5-6
108
GHG Report at pp. 22-23
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international pledge is in the public interest, this is an essential question that must be
answered in determining whether this Project can be in the public interest.
VII. Costs to Local Governments
94. Local governments put evidence before and made submissions to the Board about the
downloading or externalizing of the costs of the proposed Project to local communities and
local governments.109 However, the Board gave little consideration to the economic analysis
put in evidence by the City of Vancouver and relied upon by the Municipalities about the
potential economic costs to the communities from the Project.
95. Further, with respect to costs to local communities from accidents or malfunctions, the Board
deferred to the existing regulatory regime and stated that it has no reason to believe that the
regime is not functioning as designed. This is despite evidence submitted by the City of
Vancouver (and others) regarding gaps in the existing national and international
compensation regimes and costs to municipalities. Although the Board referred to this
evidence in its review of the topic, it did not specifically address it in its reasons. Instead, the
Board stated that it accepted Trans Mountain's evidence that there were inappropriate
methodological and technical assumptions associated with this intervenor evidence which
resulted in overly hypothetical or inflated potential spill costs. It also noted Transport
Canada's submissions regarding amendments to the Marine Liability Act which, if
implemented, would enhance the Ship-source Oil Pollution Fund.11
96. Overall, despite the extensive evidence submitted by interveners regarding gaps in the
existing regime, the Board failed to explicitly consider and address these concerns, leaving
local communities and taxpayers with the risk of having to deal with the significant economic
costs associated with spill response.
VIII. Post-NEB report issues
97. A number of developments have occurred since the issuance of the Board's Report
recommending approval of the Project. However, in the Municipalities' submissions, none of
these developments address the concerns raised by the Municipalities during the assessment
process. These issues remain outstanding.
98. GHG assessment remains limited: As noted above, the Government of Canada's report
regarding greenhouse gas emissions does not address the downstream combustion of the
petroleum that the pipeline would be built to transport and sell. In the Municipalities'
submission, a review of these matters is necessary to inform the Governor in Council's
decision regarding whether the Project is in the public interest, as they are critical to
understanding the impacts of the Project locally, nationally and globally.

109
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City Final Argument at paras. 73-79, 117-119; District Final Argument at paras. 88-97
Board Report at pp. 405-407
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99. Provincial Spill Response Regime: Amendments to the provincial Environmental
Management Act, 2016 were given Royal Assent May 19, 2016. In proposing the
amendments, the Minister of Environment described the amendments as "one step in
ensuring that British Columbia has world-leading practices in place to deal with
environmental emergencies."111 However, these amendments do not address improving
marine spill response.
100.As the Province of British Columbia acknowledged in its intervenor submissions to the
NEB, the current spill response regime is inadequate to ensure the adequate safety of
increased shipment of diluted bitumen through Vancouver Harbour and beyond.112 However,
the Provincial Government has demonstrated that it does not intend to address the serious
shortcomings in marine spill response in the presently contemplated regime, but has limited
the measures to addressing land based spills.113
101.Spills on land make their way to water, and spills on water make their way to land.
Despite federal jurisdiction over transportation and shipping, provincial jurisdiction to
prevent harm to the environment and health of British Columbians cannot be abdicated or
ignored. This proposed Provincial regime should not be limited to land-based spills. The
Provincial government has done what the NEB did—determined that the matter lies within
the jurisdiction of other agencies, and so, declined to take on a regulatory role. However, in
the face of clear evidence that the existing regulatory regime does not adequately ensure
prompt, efficient and comprehensive emergency response, the Municipalities submit that this
approach amounts to a breakdown in the regulatory system. The test should not be whether a
party is subject to other regulatory control, but whether it is subject to adequate controls to
ensure appropriate marine spill response in British Columbia.
102.In submitting that one of the fundamental thresholds that must be satisfied prior to any
approval of the Project is establishing that adequate spill response plans and capacity must be
in place, the Municipalities do not overlook the fact that several agencies have assigned
responsibilities that are relevant, and the issues of federal and provincial jurisdiction come
into play. However, that does not provide an excuse for any level of government to abdicate
its role in assessing and protecting the public interest. Moreover, jurisdictional issues can be
dealt with through Memorandums of Understanding and other measures.114

in

Legislative Assembly of British Columbia, Debates of the Legislative Assembly, April 11, 2016
('https://www.leg.bc.ca/content/Hansard/40th5th/20160411pm-House-Blues.htm')
112 Province Final Argument at paras. 98, 102
113 Government of British Columbia, Ministry of Environment, "Spill Preparedness and Response in BC - Proposed
Amendments to the Environmental Management Act and Proposed Regulations"
Chttp://engage.gov.bc.ca/spillresDonse/files/2016/04/Spill-Preparedness-and-Response-in-BC-Plavbook.pdf)
("Provincial IP3")
114 For example, in the Provincial IP3 the Provincial government notes - with respect to land based spills, not
marine: Through a Memorandum of Understanding with the National Energy Board (NEB), the [provincial]
Commission may also respond to incidents which occur on pipelines regulated by the NEB.
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\03.Proponent "consultation" on Emergency Response Plans: As noted above, the Board placed
significant reliance on the prospect of future consultation with local governments to improve
emergency response planning and preparedness. However, the Board also stated that it did
not have authority to compel such consultation, and indeed the draft conditions
recommended by the Board do not provide for any regulatory oversight to ensure the
substantive quality of such consultation. As set out above, since the release of the Board's
report, the proponent has sought to "consult" with the Municipalities regarding emergency
planning, however this consultation did not provide an adequate opportunity for meaningful
or considered input from the Municipalities or their emergency response organization. This
fundamentally puts the public and environment at risk—and yet, as the recommended
conditions are drafted, there is nothing the Municipalities can do to compel appropriate
consultation.
IX. Conclusion
104.The concerns outlined above demonstrate a breakdown in the regulatory process that exists
to protect the public interest when projects of this nature are considered for approval by
Government. In the Municipalities' submission, due to the procedural limitations, narrow
scope of the assessment and absence of regulatory oversight in many key recommended
conditions of approval, the Board's process cannot be relied upon as a foundation for
concluding that the Project is in the public interest.
105.It is important to recognize that these are not arguments that can be dismissed as arguments
for structural reform of the NEB more generally. These go to the heart of the question: is it
safe for the Governor in Council to approve the project based on the information and
assessment it has before it? The answer is plainly "No."

All of which is respectfully submitted this 19th day of August, 2016.

